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1. By Notice of Motion filed on the 17® of June 2010 the Respondent seeks the following
orclers: '

i “That the Commissioner Mr John Connors o be disqualified or he himself recuses from
hearing comploints referenced No 009/09 and 010409, '

i That another Commissioner be oppointed to heur the complainis agamnst he
Respondent,”

2. The Respondent seeks to rely on his alfidavit sworn on the 16t of June 2010,

3. i)n e 110 December 2009 the Respondent mode an oral application o the
Commmission sesking the same orders.
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. The Respondent attests that he hos come upon further relevant information oz o

. There is nothing 1o suggest in the evidence placed before the Commission that any

. In any event the letter of the 250 April 2006 written by me fo the President of the Fji

. in the interast of completeness 1 set forth the President's reply of the 3 of May 2006

That application was supported by wiltten submissions which are annexed o
Respondent's affidovit of the 14 June 2010 and are again reliad on,

On the 34 February 2010 the Commission cleliverad a ling dismissing the application.
of the 11" December 2009, .

The subsiance of the Respondent's applicafions are thal he commenced
proceadings against me and against my wife {then Resident Magistrate Lisa Gowing)
In 2005/2006 ond subsequantiyl discontinued those procsedings.

No apeal has been lodged with respect 1o the ruling of 3 February 2010.

The Respondent also relies of the riling of the Commission of the 28 Aprdl 2010
vqcaiq‘sg gllocated hearing dales upon poyment of costs; no appeal has been
iodged with respact 1o thot ruling.

Al other matters relied on by the Respondent are matters integral to the wlings
clreccly delivered,

result of an inspection of his personal file at the office of the Fiji Law Society.

of the moterial now refied on came into existence after the ruling of 3¢ February 2010
apart from that contained in the niling of the 280 April 2010, None Is there any
evidence that it would be unreasonable for the material o have been obtained and
placed belore the Commission in the earlier applicafion. '

Law Soclety, which the Respondent seeks fo rely on, wos a complaint about the Fii
Law Saciety.

“Thank vou for your letter of 25 April, 2006. | om aware thot Mr igbal Khan has
commenced proceedings ogalnst yourself and yowr wife. | understand your
disappointment about what you perceive 1o o lack of support from the Law
Society with regard to the raff of law suifs that you and Ms Gowing have had fo
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face from o Lautoka lowyer, Regrettably the reality is that we are not able 10
offer practicol assistance af this Himea.,

I appreciate your frank views, | also concede that the Law Sociefy has nol
adequately deolf with matters it is chorged under statute with addressing.
including lowyer discipline. For your informadion | hove “inherited” ot leost 80
complainds from my predecessors. Other prablem areos include commenting on
draft bills, mmember services, mentoring of younger practiioners and so on.

As you may know, the Law Sociely s staffed by an administrator, an accounts
clerk and a messenger. Owr sfaffing situation i fikely to worsen with the imminent
departure of the most efficient Secretary we have had in o long fime, If would
not surptise me fhat she is leaving because she s burnf out, The poart time Councit
of the Law Society is comprised of fulfime practifioners. As President | accepf ful
rasponsibility for any shorfcomings of the Council and the Sociely.

Af the moment 5 disclplinory commiftees are sitting and aof different stages of
hearing. | have found from experience that upforfunately the commitfee system
hak not been working as effectively os it should, These cases are faking far too
fong to dispose of. ‘

| take your point that Confinuing Legal Education (CLE} i o core funclion of the
tow Society. However under section 4 of the Ltegal Praclitioners Act it is the
Board of Legol Education {BLE) that is responsible for the provision of CLE's. 1 have
fime and again urged the Boord which is chaired by the former Chief Jusfice, Sir
Timoci Tulvaga fo foke more proaciive steps fo administer this program. We have
clorse of within ouwr means fo support the BLE.

Unfortuncifely the Law Soclety suffers huge constraing in resources which have a
real impact on iy abiiity fo deliver. Over the lost several years we have received
very fithe or next 1o nothing ot it from lawyers fust cecounts as envisaged by the
Trust Accounts Act. We ore working with AusAld fo explore the possibility of donor
support in building Insitutional copacify.

facade for the benefit of the infemalfional communily. | respecitfully disagres.
Under the leadership of Nehla Basowaiy the conference committee has worked
hard fo assemble an inferesting Ist of speckers. Despife repeated requasts to
practitioners, there was little response fo our invitation o have greater local input
in the convention.

Prezently the fles pertaining o the praciifioner that you menfiohed are under
review and the Society expects to deal with this matter more decisively in the
negr fulure.”




ABUSE OF PROCESS

14. The High Court of Australia in Jeffery & Kotauskas Ply Limifed and $5T Consutling Pty
Ltd & Ors [2009] HCA 43 said of paragraph 27;

“An early statement of the power of ony court fo prevent abuse of its processes Is found In
an 1841 case, Cocker v Tempest{1841) 7 M & W 502 gt 503-504: "The power of each Court
over ifs own process Is unfimifed: It is o power incident fo all Courls, inferlor as wedll as superior
were # not so, the Court would be obliged o sit stif ond see s own process abused for the
purpose of injustice.”

That statement, f&reshﬁdﬁwea the contemporary approach in the United Kingdom and .
Ausiralicy which i‘c::k@s no nomow view of who! can consiitufe “Abuse of Process”, Never the
less cerfain categories of conduct attracting the Intervention of courts emerged in the 199
el 200 centuries and included:
"fal  proceedings which involve a deception on the courl, or are ficlifious or constitule
o1 mere shomy

fis} proceedings whare the process of the court Is not being failly or honestly used
but it employed for some ulterior or irmproper pupose or in an improper way,

fel proceedings which are manifestly groundiess or without foundation or which
serve no useful purpose;

{d} mulliple or successive proceedings which cause or are likely fo couse improper
vexafion or oppression.”

- 15.The court went on at paragraph 28 1o say:

“The term "abuse of process”, as used in Australia today, is not mited by the categornies
mentioned above or those which consfitufe the fort. I hos been soid repeatedly in the
judgments of this Court that the categories of abuse of process are nof closed. In Walton
v Gardiner ({1993} 177 CLR 378 of 393} the majority adopted the observation in Hunter v
Chief Constable of the West Midiands Police {[1982) AC 329 T 536} thot couwrls have an
inherert power fo prevent misuse of thelr procedures In a way which, although not
inconsistent with the Tterol opplication of procedurol rules of court, would nevertheless
be “manifestly unfalr to o party 1o lifigation... or would otherwise bring the odministration
of justice into disrepute among rdght-thinking people.” This does naf meon that abuse of
process is o ferm of lrge or without meaning. Nor does it mean that any conduct of o
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'non-parﬁy in relation to judicial proceedings s an abuse of process if if can be
Zed o3 in some sense unfair to a parly. I s clear, however, that abuse of
_ﬁﬂdﬁ fe procesdings that are "seriously and unfalrly burdensome, prejudiciol
aging” or “productive of serious and unjustified trouble ond harossment's
{2&@&; 226 CLR 256 at 267.

h 56 fhe court went on 1o consider the general principles applicable 1o

fv’ Chief Constable of the West Midlands Police Lord Diplock said tha e

Qﬁffam_ been a;:mmved irt this ‘t’;fourf t:.oy Mason CJ, Deane and Dawsan Lo
ﬁ?'s:;e {s;;w “f::c:macﬂ‘y“. ?hsey‘ also sald that abuse of process orises in Yol those

f m ;w {mmrmass * T?‘ilé‘? gue}fec:f cen‘am sfzzf&m@nﬁs i:y {aishﬂrdscn J mmﬁmg
spects of the public inferest. One was that the “pulbiic interest in the due
frafion of justice necessarlly exlends fo ensuing thaf the Court’s processes are
used c:i‘riy" The second aspect of the public inferest fay "in the mainfenance of
:f,t:ztfb! confidence in the adminisirafion of justice. It & conlrary to the public interest
_‘ o a!ix:zw that confidence fo be eroded by o concem that the Cowt’s processes may
“lend themselves o oppression and injusiice.”  Abuse of process "exlends o
.pmceedings that are “seriously ond unfairy burdensome, prejudicial or domaging” or
“pmduci‘we of serious and unjustified frouble and harassment.” There & o "genercd
principle empowering o cowrt fo dismiss or sfay proceedings which are ... an abuse of
process and the rafionale for the exercise of the power fo stay is the avoidance of
m;vsix:e between pariies in the parficulor case.” A stay or dismissal prevents obuse of
procesy: *the counterparf of a court's power fo pr&ven.? its processes being abused is
its power fo profect the integrity of those processes once set in motion.”

17. In paragraph 57 the court went on and soid

"The power of ¢ court fo deol with abuse of iis process is one aspect of ifs more
general power to conlred its own process. The exerclie of the power 10 decd wifh
abuse of process “is not restricted to defined and closed calegores, but may be
exercised s and when the administration of jusiice demands.” Further, ihe power fo
confrol abuse of process by granting a permanent stay "should be seen s O power
which s exercisable if the adminisirafion of jusfice so demands, and not one the
exercise of which depends on any nice disincfion between nofions of unfaimess o
injustice, on the one hand, and abuse of process, on the other hand.™




18, Andl finolly ot poragraph 58 the court said
"Words fke “unfair’, "unfust”, “oppressive”, “sedously and unfaidy burdens
prejudicial or domaging”, "producfive of serous and unjustified touble o
herassment” ond “bring the adminisfrafion of justice into disrepufe among righ
thinking people” are not words of exact meaning. Nor are the words "abuyse
process” themselves. That notior is nof “very precise™. Hence it is not surprising th
a5 Lorgd Dipock solcl, “the clrourrsionces in which obuse of process con arke ore
varied”. What amounts fo gbuse of court process is insusceptible of o formulak
comprising closed caltegories. Development contfinues”,

2. The New South Wales Court of Appeal in Hobily v Radio 2UFE Sydney Ply Ui [2009]
MSWCA 23] comsldered abuse of process end scidd inparagraph 8 :

"A declsion to stay or dismiss proceedings on the busis that they ore an abuse of
processinvoives the exercise of tiscretion in the sense that “although there are some
clecr categories, 'the circumstances in which pmceedfhgs will constifute an abuwse of
process cannot be exhaustively defined and, in some cases, minds moy differ os to
whether fhey do constifufe an abuse™, Accordingly “as with discrefioncry declions,
properly so colled, appellate review of its exercise looks fo whether the primary judge
acted upon o wrong principle, was guided or affected by extraoneous or irelevant
matlers, mistook the focls, or falled to fake info account some materiol
corsicleration, Bafistofos.™

ANSHUN ESTOFPEL

20. The principle commonly referred to as Anshun estoppel, established in Henderson v

. Hendeson {1843} 3 Hare 100, involves an exended docline of res judicata. It
operates “nat only fin respect off points upon which the courf wos achually required.
by the parfles fo form an opinion and pronounce o judgment, but o every point
which properly belonged to the subject of lifigation, and which the parfigs, exercliing
reasonabie dilgences, might have brought forward af the fime®.- Port of Melboume
Authority v Anshun 147 CLR 58%. '

21, In Port of Melbourne Authorlfy v Anshun Py Lid ot puage 402 the cowrt confirmed thaﬁ_
‘the test is one of reasonablensss. o

22. The courtt in Habib scid in paragraph 82:




L/

"Thus Anshun esfoppel infroduces "an evaluative element based upon what o
itigant could reasonably have been ewpected fo do in earer proceedings'; i is
"afied to. but not co-exfensive with, res Judicaly and sie astoppels”.

23. In Anshun the High Court of Australia sold ot paragroph 38
“It has generally been accepted that a party will be estopped from bringing an

action which, i it succeeds, will result in g judgment which conflick with an eadier
judgment.”

24. Clearly if the Respondent i successful in his Notice of Mofion filed on the 1469 June
2010 there will be o ruling in conflict with the ruling of this Commission of the 3¢
February 2010,

25, 1 find,therefore that the Notice of Molion s an abuse of orogess and is aocordingly
dlismrissed.

ORDER

The Notice of Motion i dismissed.

/ JOHN CONNORS
COMMISSIONER

21 JUNE 2010
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