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JUDGMENT

1. By amended complaint filed on the 3" February, 2010 the Respondent was alleged to
have comunitted two counts of unsatisfactory professional conduet, The particulars of the
alleged breaches ave that:

Milesh Lajendra, a legal praciitioner on the 307 of Jung 2009 at Suva, received the sum
of 30,000 intp the Lajendra Law Trust Account on behall of Aitendra Singh following a
successful application filed in civil action HBC 334/058 ond has subsequently failed to
release the said $30,000 to Avendra Singh, a comduct which contimes o occur in
conriection with Nilesh Lafendra’s practice of low, falling short of the standards of
competence and diligence thot a member of the public is emitled to esxpect of a
reasonably sompetent or professional legal pracitioner.,
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In April 2003 the Complainant enfered i_uga- a contract with Covee (Fijf) Limited
{hereinafter refemrad to a8 Coves) s foreign owned company, whereby Covee was i
extract road material from his i&nd et Walvois, Londoni Road, where there was
QUATTY.

Covec bad itself enteted into a coniract with the Public Works Depariment (FWD) on
behalf of the government t construct roads i the Tailevu area. To that extent the
contimation of the Complaitant’s coniract with Covec was dependent on he

 continuation of the contract Covec had with the PWD,

Covec fell behind in meeting its obligations to PWD which led to the fermination of

their contract as & result of their breach. This directly affected the Complainant’s

contract with Covec as Covec would no fonger need io extract road materials from the
Complainant’s quarry,

About mid 2005 afier Cover’s contract with PWD was terininated, Covee coased
operations of the quany. Following a survey condueted on behalf of the Complainant
by Sinclair King Merz, and engineeting firm, the Complainant became aware that
Covec had extracted more quarry material thea it had paid for,
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Covec failed to comply with the order of the 24" of March 2006, On the 2% of
September 2006 Coventry J ordered Coveo io deposit inte Court the sum of
§102,311.10 being the calculated cost of the extracted rock Cavec had ot paid the
Complatnant for, It was recorded that there had been no spplication to get agide in
respect of the sum.

On the 23" of Noverber 2006 Justice Coventry refused Covec's application to set
aside the default jndgment endered against them for fatling to comply with the Cowrt’s
orders of the 27" of September 2006, The Court set aside the inigal defautt judgment
anid entered judgment in default in inter alia, the foltowing terms;
i Judgment in 2 sum fo be assessed for the loss oceasioned by the
Defendents (Cover) to the Plaintiff (e Complainant) for failure to
‘perfonn fis contractual obligations to PWD as per paragraph 16 of the
Statement of Clainy
H.  General damages to be assessed for breach of contract;
iif, A sum fo be assessed in respect of the post of rehabilitation of the
plaintiff’s properties;
iv.  Confinuation of a Mareva injunction over all the Defendani’s equipment
and property;
v, Interest on the sums awarded at 5% fom date of issue of Writ of
Summons until payment; and
vi.  Costs to be ssgessed or taxed
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of $56,894.41. [Ex. A'1,6]

4) To facilitate the peyment of dumages, Madhwa through his cownsel Diven Prasad of
Diven Prasad Lawyers had filed an Originating Summons on the 23 of August 2007
seeking an order for the sale of the property CT. No. 8814 on DP 2080 in Suva,
belonging to Covec. The application. was granted and the Court on the 5% of
November 2007 ordered the sale of the property at CT No. 8814 on DP 2080 in Suva
velonging to Cover. [Ex, A 1. 7}

v} Madhwa then on the 18% of Masch 2008 filed an applioation in the High Cotirt against
Coveo in Civil Case 76 of 2008 seeking the accaplance of the tender by Pravish
Kumar Punja and that the property at CT No. 8814 be sold to him. More importantly
the application sought an order that the sum of $5,.894.41 together with M. Prasad's
costs be deducted from the proceeds of the sale of the house to be paid to the Trust
Aceount of Diven Prasad Lawyers.

8) On the 15™ of April 2008, the Mester erdered that the property at CT 8814 be sold o
Pravish Punja for the tender amount of §555,000 and that the damages owed to
‘Madhwa be paid to him frofm the sale proceeds, [Ex. A 1.8)

§ On the 5® of June 2008 Diven Prasad filed 2 Motion for provisional title to the
property at CT No. 8814 to be granted to Pravish Punja and that all caveats and

encumbrances be discharged by the Registtar of Titles.
i



u} The matter was called before the 2% of June 2008 and he querid
G e e prpy o CT AB14 oo i
Master prdered that the decuments
e of o cavet e Complaisn

was next called on the 1" of J
filed be sent to the Complainan tipo
had registerod agninst the prape;

¥) On the 29" of July 2008 the Comp) fetier to the Sestior Court Officer of
the Suvs High Cowrt requesting ety dnd orders made in respect of
Madhwa’s matters against Coves tiamely.eivil actions HBC 467/05 anid HBC 76105,
[Ex. A 1.19] B e e

w} The Compl
76/05 in order o prot Coveo. Consequently ho be
considering engaging the services of a different lawyer lo represent his inferests in the
Covee matters, namely, the appeal that Qoro Legat filed on behalf of Cover against
the substantive mling on damages in clvil action HBC534/05 and to become an
irtorvener in HBC 76/05 . .

x} In carly July on more than one cccasion, the Complainant met the Respondent to
discuse & nomber of legal matters, Ona of those matiers was that the Complainant
needed 4 conicact drawn up to regulate the repair work that the designated contractor
would have to do for the Complainant’s house. I addition, the Complainant had
teferred the letter of demand ha had received dated the 7™ of July 2008 from Kohli &
Singh on behalf of Jay Lal Builders to the Respondent. { Fx, A 1.11)

y) On the 117 of July 2008 the Complainant paid the Respondent the sum of $500 as
1etainer for the preparation of » building conteact and to respond to the demand letter
from Koll & Singh, [Ex. A 1.12]

7) On the 15" of July 2008 the Respondent faxed a letter to Kohli & Singh dated the 14%
of July on bebiatf of the Complainant in response to their letter, {Ex. A 1, 13

82) Al some point toward the latter end of July 2008, the Complainant had discussed with
the Respondent, legal representation in the Covec appeal. The Respondent advised the
Complainant to bring him his files. Consequently the Complainant recovered all his
files in respect of the Covee matter from Mr. O Driscoll after settling his bill,
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ee} On the 4% of Augnst 2008, the

Respondent appeared on bebalf -of 't.?as an interested party. The
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dd)In the proceedings of the 4% of
opportunity to find & buyer willin
the $555,000 that Mr. Pravieh ¥
was ordered to file his Tnterver
affer the filing of the In;@mn
propery. then, it mm be sold to

ee) In his letier of the 4* of Angust 2008 the Respondsat had informed the Complainant
that he had perused the Cover appeal papers and Would require a retainer of $3,000 to
be paid within (he next three daye. The letter made it clear that work would
commence only upon the receipt of tim retainer which was amount was not

negotiable,

ff) The Complainant replied to the Respondent’s lotter of the 4% of August 2008 [Ex, &
1.146]

gg)li}n the 8 of August 2008 the Complainant paid the Respondent & further sum of
$3000. {Ex. A 117,

hh)The Complainant in order to protect his inferests and ensure that Covee would be able
to pay the damages awarded to hirmn, namely the $102,311.10 and the $586,417.55,
instructed the Respondent to file the Intervener application in the Madhuwa matter, On
the 11% of August 2008 the Respondent filed a Motion and Affidavit in Support
deposed by the Complainant. {Ex A 1. 18],

i} After filing the Netice of Motion for the Intervener application, the Respondent flled a
- Notice of Change of Solicitors on behalf of the Complainant in place of O'Driscoll in
respect of the Covec appeal on the 12% of August 2008, [Ex. A 119},

ii) On the 16™ of September 2008 the Respendent withdrew the Intervener Application.

The Court ordered that the Registrar of Titles was to issne Provisional Title in favour
§




of Pravish Kumar Punj;;;_aggi_
- [Bx. AL20). On the same d
informing him of the Intérve

00) The orders made in the appeal judgment were infér alia as Sollows: .
i That the defaslt judgment entered by Coventry J on the 23 of November
2006 was sef aside, | o |
i, The judgment for the plaintitf in the sum of $586,417.55 ordered by Coventry
on the 16" of November 2007 was set aside,
i, Coveo was to pay the Complainant’s costs fixed at $30,000
iv.  The Mareva injunction granfed by Coventry J was to be dissolved, but after
the Covec had paid the plaintiffs cosis,

Pp)The decision was reached on the basis that without the consent of the Minister of

Lands, pursuant 1o section 6(1) of the Land Sales Act, any contract or {ease entered

into was void ab inftie, Hegal and wmenforceable. It was undisputed that Covec was a

£33 Chinese company. In the absence of the Minister's consent in the contract between the

: Compleinant and Covec, the Court of Appeal found that neither party to the lease
agreement could sue for breach of any of its terms, [Ex. A 1.25],

94)1n. order to facilitate the payment of the costs made in his favour, the Complsinant
instructed the Respondent to institute proceedings for the rocovery of the $30,000
from the balance of the monies held by the Court in wespect of Madhwa matter. On the
1* of December 2008 the Respondent filed a Notics of Change of Solicitors in $34/05
in which Mr, O*Driscoll had previously represented the Complatnant. [Ex. 4 126},
On the same dey he filed 2 Notive of Motion and Affidavit in Support i civil action
HBC 534705 seeking an order to recover the $30,000 from the balance of monies held
by the Court in respect of the Madhwa mabter as i emanated from the sume
substantive matier. (Ex. A 1. 27).
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Act and a3 stuch conid only be regﬂrded as vmd ab zgniuon, iftegal and unenforce&ble
IEx. A 1.28),

uw) Both applications filed by Mr. Qoro for the stmkmg out and the recovery of the
balance of the moniss in the Madbwe matter have not been, determined to date and are
the subjest of peading Fijf Court of Appﬁa! applications discussed below in

paragraphs 51 and 52,

w)On the 30" of January 2009 the Complainant sent a letter to the Respondent

indicating that he had not received a statement of the Respondent’s tegal fees as weill

e a5 the documents Mr. Qoro had flled on behalf of Cover. The Respondent stated that
ed be: could not instruct the Respondent unless he was informed about the nature of fhe
agpllcatzﬂns filed and that he expected o be provided with the documents. [Ex. A 1,

W) The Respondent replied to the Complainant on the same day and explained the
nature of the application and the reason for the delay in the rhotocopy of the
documents. In patagraph 5, the Respondant steted, “We note that there is auistanding
Jees and that entitles us 1o hold on to any documents that we receive. This is provided
for in the Legal Practitioners Aet,” The letter attached with it the Respandent’s bill of
costs in respect of all the work done for the Complainant. [Ex. A 1.31).
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aas) Ou the 3% of May 2009, the Aeting Senfor Court Officer of the Suva High
Court mised a payment voucher for the paymett of the $30,000 to the Respondent’s
Trust Acsount, ' - :

bbb} Whilst the Respondent had been corresponding with the High Court to
facilitate payment of the $30,000 he had received n Summons filed by Qorp Lagal
against the Complainant on the 6™ of April 2009 similar fo the térms of the Summons
to Strike out referred to in paragraph 43, However, this application was filed in the
Fiji Court of Appeal seeking to elarify the orders made earlier on the 7% of November
2008 in civil appeal no. ABURS of 2007,

cee)  The Summons and Affidavit in Support sought inter alia the following orders:
v.  That the Complainant's Writ of Summons snd Statement of Claim filed
against Covee in Civil Action No. 534/05 be dismissed and struck out for
disclosing no reasonable canse of action: and
vi. That the Consent Order for payment of $102.311.10 by Covec to the
Complainant, sealed on the 29™ of March 2006 ba set aside

ddd)The Swnmans to strike out was Jisted for hearing on the 27 of June 2000, {lix. A
1.35).

geejThe Respondent wrote to the Complainant on the 17 of June 2009 advising the
Complainant about the service of Qoro’s application. In this letter the Respondent
stated that his office had tried to telephone him unsuccessfully 2 mamber of times. The
Respondent wanted to know what the Complainant’s instructions were in relation to
Covec's gpplication in the Court of Appeal. [Ex. A 1,36],




£#f) The Complainant did not reg

g22)0n the 22 of June 2009 the
for hearing of Qoro L«:egal*a n'g
of actio, :

hhh)Mr, O'Drisool] was present
the Respondent before the
J. The Respondent sought'}
informed the Court Eha; M. 0"

iif) Having entered Mr. D’Dnsaail_
Respmldmtmm&xdraw

iify Mr. Q’J}iiﬁco iniform
judgment of the Cotirt of Appeal _
an adjournment in respect Of the Com S ,nsflaa ,smlee czzt Leave was ga’anwd
for Mr. O°Driscoll to file bis Motion for leavé to appoal the FCA. judgment 'by Priday
the 26" of June 2009. [Ex, A 1. 37,

k’kk} Afler the adjournment was granted, the Complalnant sent a letter to 'Driscoll &
Company dated the 22° of June 2009 fusiructing and authoizing Me. 0" Driscoll io
obtain his-file and documents from the Raspcndent and to do ag he best advised,
[Ex. A1 38).

iy Having received the Comphtinant’s letter, Mr. O'Driscoll sent & fatfer fo the
Respondent informing him that the Complainant had instucted him (O*Driscell) to
take over carriage of the Covec appeal and n second matter that was unrelated to the
Covec case. The letler also requested that the Respondent hand over the files in
respect of both metters. [Ex. A 1.39].

mmm} The Respondent replied on the 24™ of June 2009 stating that the Complainant still
owed him legal fees in respect of fils FCA NO. ABU 83 of 20078 and once the
Complainant had settled his bill, the files would be released. The files in respect of
the other matfer requasted for were releaged by the Respondent to O'Driseell &
Co. [Ex. A 1.40}.

nnn)On the 30" of June 2009, the Respondent received the chegue of 330,000 from the
High Court of Suva payable fo His Trust Account. The cheque was in respect of the
Master's order of the 26™ of March 2009. The Respondent issued a raceipt for the
cheque. [ Ex. A 141 and Ex. 4 1.42].

JitR



1m1) On the 22" of July 2009

000)The Respondent created a Trust A ntryfor the(:ompimamwthe i

rpp)On the 1% of July 2009, Mr, O ‘i op liostion on betaf of the
Complainant in the form of g N Applicatio el |
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s38) On the 3 of December 2000 t}iéﬁ-apglits_aigxgn--was determined. The Court of Appeal
dismissed the application and ordered the Complatnant to pay Covec’s oost in the sum
of $6000 within 21 days, The order was sealed an the 20 of Janary 2010, [Bx. A
147,

tt)To date, the Respondent continues to rétain the 830,000 payable to the Complainant in
his Trust Account, '

uuu)The Respondent also continues to hold all of the Complainant’s files in respect of the
civil action HBC 534 of 2005 and Civil Appeal No. ABU §3 of 2007

¥vv) Covec’s applications both in the High Court and the Fiji Court of Appeal to strike out
the Complainant’s Writ of Summons and statement of Claim in civil matters HBC
534/05 and ABU 83/07 are still pending.

www)The award of cosis of $6000 against the Complainent in respect of his application
for leave to appeal to the Supreme Court hae not been paid. Qore Legal filed & Notice
of Mation on the 23 of December 2009 seeking among other things that the $6000
avard of costs be deducted from the $30,000 held in the Respondent’s Trust Aceount,
[Ex. A 1.48].

xxx)The Office of the Chief Registrar has confirmed that the Respondent remains en
record as counsel for the Complainant in respect of Suva High Court civil setion No,

HBC 534 of 2005 - Atendra Singh v Cover Fiji Limited i which the Summons 13

11
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The Evidence

Apart from the documents ter
tendersd 5 Tax Invoices rende nplafnant
A 5] and the Respondent tande urest
solicitor | £x, RI ~R2 and !

instructions from the Couipl
statements withs respect to the |
[Ex. R
The Coplainant i éviderics s

associated with Coves
detailed in Gx A 2

detuiled in Fx ia;'«;; R

Whiist asknowledging that he instructed the. evit to prepare 2 will and trust deed
detalled in ex. A5 he denies lighility for paym ent of these fess as he siys he was quoted
the sum of §750,00 for the truit deod arid tht he should rot have to pay for the will as
has never paid for 2 will before and that there were errars in if. He acknowledges thit
these issues were not raised with the Respondent,

The allegations against the Respondent do not contend that he overcharged the
Complainant for any of the work that he did for him,

Most relevantly the complainant meintained n his oral evidence that the Raspondent
terminated the retaitier with respect to the Coves matters on the 22 June, 2009 in the
procinet of the Fiji Court of Appeal and said that after termisation of the retginer he
engaged Mr, ("Deiscoll to represent him again,

Exhibit A 1.44 is a Notice of Motion and supporting affidavit subsequently filed by Mr.,
O’Driseoll an behsll of the Complainant. Paragraph 12 of that affidavit sworn by the
Complainant on the 26t June, 2009 states;

“On or avound 17% Jung, 2009 T approached My. Gavin O Driscoll o regngage him
in respect of this maiter, he having handled the mater throughout the course of its
time wending its way through the High Court.”

The Respondent says in his oral evidence that Mr O'Driscoll and the Complainant were
both &t the Fiji Court of Appeal on the 22* June, 2009 and that M. O'Deiseoll
approached him af the bar table and informed him that he was now acting for the
Complainant. The Respondent says that this was the first he knew and that he then
12
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spught leave of the court-to withd

proceedings [Ex A 1,37}, | A
{1, Applying tho civil standard of p ot of s geavity of the faets to

b proved | am satisfied that the ith respect 1o matter ADU 0083
The Lisn -

pending payment of hig oufstaid S ST

ol i) gives slfltorsthe righ

13, The “retaining” Hen {mm&nm
fors are paidl

i0 retain, unill ail their eosis and &

all documens or other ¢

that have lawjly corme tui the ¢ intheir capacity asthe

client’s solicitors:

Where the client instrucis another solichor, the former solicitor who is owed fees will
wsually ratain the file for this purpose. Yel it fs not so United: the lign may be
exercised over dociments such as o certificate of fitle, a bill of exchange, letiers
patent, an application for shares, & debenture trust deed, a policy of insurance and
fetters of administration, As the client has ro right, whilst the lien subsisis, to nspeer
these documents or take copies of them,3, the lien can create a serious impediment for
a client. Upon payment of the costs owing the client is entitled to an order for the
delivery wp of those dociiments: — Riley Solicitops Mamal, 18,000,

4. Where the cllent discharges the solicior other them for miseonduct ! as a general ruly
the solicitor’s lien endures until the payment of costs, with the resslt tiat the solicitor
cannot be compelied to produce or hand aver the documents in guestion.} In this
evenl, the client's interest in having his or her file for the purpose of conducting an
existing proceeding is outweighed By the unfatraess to the solicitor in having to give
up the Hen in clrcumstances where, without any just or reasonable cause, the client
has terminared the reiainer and nsiructed another solicitors™ ... The more general
provision relating to client's documents on Yermination of a vetaingr — {fkewise
recogmises an exceplion, whers the client has terminated the retuitier, to the duty 1o
hand aver 1o a cltent dozuments to whickh the client iy entitled

The cifent Bears the onus of proving misconduet i a professional capacity; general
aflegations of overcharging or trivial allegations against solicttors are unlikely 1o
satigfy this onus.4 Although proof of professional misconduct at general law (as (o
which is not required, proof of wnsatisfaciory professional conduct as defined under
Statute may be syfficient for this purpose.- Riley Solicitors Manual 18 040,

13
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- FCA 1112 where e said:

The Supreme Court of ¢
50 adopted the summary of the

Ini the absence of 2 specinl 4
his formar client's papers i
recognised under the gene;
solicitor's Hen upon o change
{sic} tn Gamden Chemieal
Ltd v Jiefing Pty Led ond O
National Ausivalta Bank

If befors the action is erde tiner, the sollcitor may,

subject to certain excepiions sseszory Hen over the
elient's papers il papw wigris. Thus, i

Hughes v Hughes {1958] »

The solicitor himself may determine hiy retainier during an action for reasonable
cayise, such as the failure of the elient to keep the sollcitor in funds 16 mest his costs
and disbursements; but in that case the soliclior’s possessory lien, le his right to
retain the client's papers of any Intrinsic value or not, is subject to the practice of the
caurt which, in order ko save the elient's iftigation from catasiraphe, orders the
soltcitor to hand over the client's papers & the cllent's new solivitors, provided the
new svlicitors undertake to preserve the original solicitor's Hen and fo return the
papers to the original solicitor, for what they are worth, after the end of the

 litigntion.”

This paséage cannot be read as Hmiting the cases inwhick delivery of the former
client’s papers will be ordered, the solicitor having terminated the refainer, to those
in which the client will sufjor o vatastrophe, in the sense of irreparable haret in
condycting his litigation if denied the papers: Templeton L fsic] added in Guwlen
Chemical that: "Where the solicitor has himself discharged his retainer, the Court
then will novmaily make a mandatory order ohiiging the ariginal solicitor to hand
over the client's papers to the new solicitor against an undertaking by the new
solicitor to preserve the lien of the original solicitor.’ It has alse been said that siich
an order is made ‘as of course’, where if is the solicitor who discharges the vetainer:
see Gomlen Chemical at 620. See alss Cordery on Solicitors, 9th Ed para 735,

However, the moders rule is that, while i is the uswal practive for yuch an order to be
mugede where it is the solicitor who has termineaied the retginer, 'the cowurt does not do
this axdomatically. Whether it grants the order Is an equitable matier, and therafore
one of discretion, with the result that it is to be exercised judiciutly on the facts of the
case’ 4 v R{1984] 1 AILER 265 at 274; Gamien Chemical ot 624625 Tsmail v
Richards Butler (a firm) [1996] 3 WLR 129 at 139, In Gamlen Chemical,

: 14,



Yempleton LJ [sic], ar 624?
ordering delivery of the el
above, Whather such g dis
according to his Lordship,
litigaiion had reached, the.co
balance of hardship which
existence of such a diverét
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Chemicol at 624, In A v B, Légen
discretion, the Court should ma
Justice ond that, in determin
the principle that a litigans oh
of his case and so drives f
permitting the len to be su
conducted with due regard
be left withowut paymenf ﬁ)r

be. t}:e_resuf;‘af .’:':
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; . - A abmsv o
Goldingheam (1872) IR 13 .Eq 440; Hug {1958] P 224 at 227-208;
Gawien Chemical ut 624; Av B at 269, In Highes Hughes, Hodson L, delivering
the fudgmint for the Court, explained e‘fze reason ﬁ:r this, at 228;

"The litigant need not change his solicitor w:!ht}ur gaad cause. Ji would be odd if he
were in effect able to get soliclors’ work dong for nothing by the simple expedient of
changing his solicitor as oflen as he chose; leaving a trail of urpaid costs in his wake
and demanding the papers withowt payment when he had no fust cause Io complain of
the conduct of the solicitors tnstructed and disearveled !

In Iomail v Richards Butler, Moore-Bick.J said, af 143, that the enses show that where

the elient has discharged the solicitor, the court kas not heen willing to interfere with

the exerclse of the lien, even where the papers concerned are reguired fw pending
) litigation,

Where it is the client who has terminaied the retdingr otherwize than for the solicitor’s
miseondict, I doubt whether there iy any vesidual discretion in the court to order that
the former client shall have access to the documents, in the face of the lien, even
where the denial of aecess to the documents may leave the clisnt facing what can truly
be regarded s catastrophic disruption to his litigation. Such a discretion could, in my
apinion, only be justified on the basis that the Interests of justice may require such an
order to be mude in some cases. Buf it is difficult to see why the court showld
disregurd the interests of its own officers and leave them without payment for what is
Justly due to them because insistence on the lien would deprive the former client of
material essential to the conduct of his case, where thai situation has been brongh
about by the client discharging the solictior without any good reason.



16.  Asstated earlier f am aatisﬁeﬁ
Complainant other than for mi
exercise a lien over the file and 4

The Truat Accounts Aet -

17.  Section & of the Trost ﬁmszts Ac

18,

purpoms -

() payment to the person onwhose be
that person's divections; o
{1} payment to the trustee of disby
elient in question. Dishursements
cheque in payment of the dishw:

and the frustee has no y b

(z:)ﬁnyme?#ra-r}se-

bﬁhalf ﬁf t§1 ;Cnmpimnant

6. - {1} A trustes sha'!l net wﬂ}ai*‘aw moneys wmmm‘ meﬁf Jfor mfaffamﬂg

¢ held qrgf?s accamhneewﬁfh

fe J:ae: pﬂ;d :ka frustees .%'fiﬂfl farward‘ afz aceamt tothe cli fentin question prior to
making suoh payment; ' |

(i1} in paymeni of an wecount which has been delfvered to the elient and a ihe
expiration of 30 days after delivery no &Prdama axists qf any olyection by the clienf to
the quanntn thereqf;

(1ii} where payments in the frust aecount were received by the trustee in payment or
part paywment of an accourt previously rendered to the client in guestion;

() payment that is otherwise authorized By statute or made pursuant fo on order of
the Court,

Section 9 of that act provides:

9, - (1) Within 7 days of demand in writing by the person for whom trusi moneys are
held by a trustee and to which that person is then entiiled, the irusiee shail pay io the
person entitlad thereio the moneys to which that person is entitled or as that person
may direct n writing, uniess the trustee hay already lowfully disposed of the moneys.

(2) Within 7 days of demand in writing sunle by a persen for whom or on whose
Behalf trust moneys Neve been received, the trustee shall render to thet person a
correct and detailed account in writing of all such moneys and of the application
theregt

(3) Nothing in this Section sholl deprive a trustee of any recowrse or vight, whether by
lien or otherwise, againgt irust moneys held by that frustee.,

16
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19.

20.

21,

22,

The motion secks;

k15 not disputed that theik:-
of the Frust Accounts Act: .

The sum of $30,000.00 was
behalf of the Complainant b
Court of the 30 Mareh, 200
Motion and support affidavif
2008. o

“dn Order that from the bl pastied by Diven Prasad Lawys
in favour of the Defendan 008, $30,000.00 be pandito

the triist account of the P

“On that basis, 1 apply for arder in termis of g Ex-Parie Nmiééd ofM&ﬁéﬁi ﬁ &é '-

herein.”

Tt follows therefore that the order granted was the order sought by the Complaseant
and that the court had no aption but to pay the money in accordance with that order to
the Respendent's trust account.

Not oaly is the Respondeant entitled to retais the sum of $ 30,000.00 in his trust
account by virtue of his Hen but he hag no authority to pay it out as no reguest has
been mede i aceordance with 5. 9 of the Trust Accounts Act.

Coneclusion

25

Orders
The application is dismissed.
lff/ .V;’

-

Commissiones

It is clear from the evidence that the Complainant has received an unsatisfactory resultin
his atteript to recover moneys sllegedly owing to him from Clovec but it is equally clear
that the Respondent has not acted in such a way as to be guilty of unsatistactory
professional conduct with respect to either of the complaints filed against him.

Dated: 13 April, 2010
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